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1 . ' Real Party in Interest. 

The real party in interest is Charles Schwab & Co., 

Inc . 

2 . Related Appeals and Interferences. 

There are no related appeals and interferences. 

3 . Status of Claims . 

All claims are rejected. Claims 1, 14, and 27 are 
being appealed. 

4 . Status of Amendments . 

Amendments A-E were filed and entered in the 
application . 

5 . Summary of Claimed Subject Matter . 

Claim 1 recites, "A method of processing a first 
request for web page, comprising:" 

"receiving the first request for the web page; and" 
(page 39, line 18) 

"transmitting, to a device from which the first 
request was received, at least one command to send a 
second request for the web page, and a first timestamp." 
(page 41, lines 3-11) 
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Claim 14 recites, "A computer program product 
comprising a computer useable medium having computer 
readable program code embodied therein" (page 9, lines 2- 
4) "for processing a first request for web page, the 
computer program product comprising:" 

"computer readable program code devices" (page 9, 
lines 2-4) "configured to cause a computer to receive the 
first request for the web page; and" (page 39, line 18) 

"computer readable program code devices" (page 9, 
lines 2-4) "configured to cause a computer to transmit, to 
a device from which the first request was received, at 
least one command to send a second request for the web 
page, and a first timestamp." (page 41, lines 3-11) 

Claim 27 recites, "An apparatus for processing a first 
request for a web page, the apparatus comprising:" 

"a user request router having an input coupled to an 
apparatus input operatively coupled for receiving the first 
request," (page 15, lines 16-18; page 16, lines 6-8) "the 
user request router for providing at an output a signal 
responsive to the first request received at the user 
request router input; and" (page 20, lines 15-16) 

"a cookie/applet generator having an input coupled to 
the user request router output for receiving the signal," 



(page 20, lines 15-16) "the cookie/applet generator for 
providing, to a device from which the first request was . 
received, via a first output coupled to an apparatus 
output, a first indicator of at least one time to send a 
second request for the web page." (page 20, lines 16-23; 
page 18, lines 1-12) 

6 . Grounds of Rejection to be Reviewed on Appeal. 

Examiner rejects claims 1, 14, and 27 under 35 U.S.C. 
103(a) as being unpatentable over Christensen and Kavner. 

7 . Argument . 

A. The Claims Are Patentably Distinguishable Over 
Christensen and Kavner Because Christensen and Kavner Do 
Not Teach Or Suggest All the Claim Limitations, Either 
Alone or In Combination . 

1 . The Claims Are Patentably Distinguishable Over 
Christensen and Kavner Because Christensen and Kavner Do 
Not Show the Claim Feature of Transmitting, to a Device 
from Which a First Request for a Web Page Was Received, At 
Least One Command to Send a Second Request for the Web 
Page . 

Claim 1 recites, "receiving the first request for the 
web page; and transmitting, to a device from which the 



first request was received, at least one command to send a 
second request for the web page". 

Claim 14 recites, "computer readable program code 
devices configured to cause a computer to receive the first 
request for the web page; and computer readable program 
code devices configured to cause a computer to transmit, to 
a device from which the first request was received, at 
least one command to send a second request for the web 
page" . 

Claim 27 recites, "the cookie/applet generator for 
providing, to a device from which the first request was 
received, via a first output coupled to an apparatus 
output, a first indicator of at least one time to send a 
second request for the web page." 

Examiner argues in the final Office Action, page 2, 
second paragraph, that Christensen discloses a method of 
processing a first request for a web page, and that Kaplan 
discloses issuing a GET request from a browser to a server, 
where the GET request includes an If -Modif ied-Since tag 
containing a timestamp of a web page in the browser's 
cache. Examiner further argues on page 7, lines 8-9 that 
one of ordinary skill in the art at the time of the 
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invention can interpret this GET request as a command to 
send a request if a certain value changes. 

To establish prima facie obviousness of a claimed 
invention, all the claim limitations must be taught or 
suggested by the prior art. In re Royka, 490 F.2d 981, 180 
USPQ 580 (CCPA 1974) . "All words in a claim must be 
considered in judging the patentability of that claim 
against the prior art." In re Wilson, 424 F.2d 1382, 1385, 
165 USPQ 494, 496 (CCPA 1970). Cited in M.P.E.P. 2143. 

The fact that a certain result or characteristic may 
occur or be present in the prior art is not sufficient to 
establish the inherency of that result or characteristic.- 
In re Rijckaert, 9 F.3d 1531, 1534, 28 USPQ2d 1955,1957 
(Fed. Cir. 1993); In re Oelrich, 666 F.2d" 578,581-82, 212 
USPQ 323, 326 (CCPA 1981) . "To establish inherency, the 
extrinsic evidence x must make clear that the missing 
descriptive matter is necessarily present in the thing 
described in the reference, and that it would be so 
recognized by persons of ordinary skill. Inherency, 
however, may not be established by probabilities or 
possibilities. The mere fact that a certain thing may 
result from a given set of circumstances is not 
sufficient.' " In re Robertson, 169 F.3d743, 745, 49 USPQ2d 
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1949, 1950-51 (Fed. Cir. 1999) (citations omitted) . "In 
relying upon the theory of inherency, the examiner must 
provide a basis in fact and/or technical reasoning to 
reasonably support the determination that the allegedly 
inherent characteristic necessarily flows from the 
teachings of the applied prior art." Ex parte Levy, 17 
USPQ2d 1461, 1464 (Bd. Pat. App. & Inter. 1990) 

Each of the appealed claims provide a feature wherein 
at least one command or indicator to send a second request 
for a web page is provided to a device requesting the web 
page. On page 2 of the final Office Action, Examiner 
admits that Christensen "did not go in details of" this 
feature, but Examiner appears to argue that Kavner's GET 
<resource> request and/or connect command is equivalent to 
transmitting, to a device requesting a web page, a command 
to send a second request for the web page. This is not the 
case . 

The GET <resource> request described by Kavner is sent 
from a browser, which runs on a client, to a server (Col. 
4, lines 22-24), and is the means by which the browser 
requests a web page from the server (Col. 4, lines 11-14). 
However, Kavner never teaches or suggests that the server 
transmits a command back to the client to send a second 
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request for the web page. According to Kavner, the server 
responds to the GET <resource> request by either providing 
the web page or providing a Not Modified code, which 
indicates that the version of the page in the browser's 
cache is the most current version (Col. 4 lines 25-32). 
Neither of these responses comprise transmitting or 
providing, to the device requesting the web page, a command 
or indication to send a second request for the web page, as 
claimed. 

Examiner notes on page 7 of the final Office Action, 
lines 7-8, that the claim language doesn't disclose that 
the second request comes from the same device. Applicants 
do not argue that the claims cover how the device responds 
to the command. However, the sending of the command or 
indication is clearly specified in the claims, and it is 
also clearly specified that the command to send a second 
request is transmitted to the same device that requested 
the web page. The references do not show this feature as 
noted above. 

Examiner also argues on page 7 of the final Office 
Action, lines 2-3, that the re-request command described in 
the specification "is different from the sending a second 
request according to the claim language". This is not 
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correct. A re-request is a request that follows a first 
request: therefore it is a second request. Similarly, a 
command to send a re-request is the same as a command to 
send a second request. Neither Kavner nor Christensen 
teach or suggest transmitting such a command to the device 
requesting the web page, or providing to the device an 
indicator that the second request should be sent. 
Moreover, such a command is not inherently part of either 
Kavner or Christensen, because in both Kavner and 
Christensen the request for the web page is fulfilled 
immediately, either using resources provided by the web 
server (Christensen Col. 5 lines 3-5; Kavner Col. 4 lines 
25-28) or using cached resources (Christensen Col. 4 line 
63-Col. 5 line 1; Kavner Col. 4 lines 28-31). Therefore, 
the inventions described by Kavner and Christensen both 
operate without the step of providing a command or 
indicator to the browser that a second request should be 
sent . 

Because not all the claim limitations are taught or 
suggested by Kavner or Christensen, either expressly or 
inherently, alone or in combination, Examiner has not made 
a prima facie case of obviousness, and the 103 rejection 
should be reversed. 
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2 . Claim 27 Is Patentably Distinguishable Over 
Christensen and Kavner Because Christensen and Kavner Do 
Not Show the Claim Feature of a Cookie/Applet Generator for 
Providing, to a Device from Which the First Request was 
Received, a First Indicator of at Least One Time to Send a 
Second Request for the Web Page . 

Claim 27 recites, "the cookie/applet generator for 
providing, to a device from which the first request was 
received, via a first output coupled to an apparatus 
output, a first indicator of at least one time to send a 
second request for the web page." 

Examiner argues on page 5 of the final Office Action, 
in section 14, that the proxy cache cluster described by 
Christensen would be understood by one of ordinary skill in 
the art at the time of the invention as a cookie/applet 
generator, and that Christensen' s description of cluster 
messages delivered using the alert timer comprise a first 
indicator of at least one time to send a second request for 
the web page. 

To establish prima facie obviousness of a claimed 
invention, all the claim limitations must be taught or 
suggested by the prior art. In re Royka, 490 F.2d 981, 180 
USPQ 580 (CCPA 1974). "All words in a claim must be 
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considered in judging the patentability of that claim 
against the prior art." In re Wilson, 424 F.2d 1382, 1385, 
165 USPQ 494, 496 (CCPA 1970). Cited in M.P.E.P. 2143. 

■ The fact that a certain result or characteristic may * 
occur or be present in the prior art is not sufficient to 
establish the inherency of that result or characteristic. 
In re Rijckaert, 9 F.3d 1531, 1534, 28 USPQ2d 1955,1957 
(Fed. Cir. 1993); In re Oelrich, 666 F.2d 578,581-82, 212 
USPQ 323, 326 (CCPA 1981). "To establish inherency, the 
extrinsic evidence x must make clear that the missing 
descriptive matter is necessarily present in the thing 
described in the reference, and that it would be so 
recognized by persons of ordinary skill. Inherency, 
however, may not be established by probabilities or 
possibilities. The mere fact that a certain thing may 
result from a given set of circumstances is not 
sufficient.' " In re Robertson, 169 F.3d743, 745, 49 USPQ2d 
1949, 1950-51 (Fed. Cir. 1999) (citations omitted) . "In 
relying upon the theory of inherency, the examiner must 
provide a basis in fact and/or technical reasoning to 
reasonably support the determination that the allegedly 
inherent characteristic necessarily flows from the 
teachings of the applied prior art." Ex parte Levy, 17 
USPQ2d 1461, 1464 (Bd. Pat. App. & Inter. 1990) 



In the final Office Action, Examiner wrote on page 7 , 
final paragraph, "One [of] ordinary skill in the art at the 
time of the invention knows that proxy is also interpreted 
as cookie." This is manifestly not correct. Newton's 
Telecom Dictionary (2003: CMP Books) defines a cookie as "a 
simple text file on your hard disk that has been placed by 
a web site you visited". A proxy is defined as "an 
intermediate application program that acts as both a client 
and a server." Therefore, a proxy is very different from a 
cookie. Examiner has made no showing to support this 
assertion, 

However, even if Christensen did describe a 
cookie/applet generator, which he does not, Examiner would 
still be required to show that the system of Christensen 
performs all of the functions described in the claim, 
specifically "providing, to a device from which the first 
request was received, via a first output coupled to an 
apparatus output, a first indicator of at least one time to 
send a second request for the web page" as set forth in 
claim 27 . 

On page 8 of the final Office Action, Examiner cites 
Christensen Col. 10, lines 48-51 as disclosing a sending of 
the indicator. These lines describe how processor/memory 
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mechanisms within a proxy cache cluster exchange messages 
when a configuration change is pending. The following 
lines specify that this is done "in order to synchronize 
the members as the cluster forms" (Col. 10 lines 53-54). 
It is clear that these messages are sent among the members 
of the proxy cluster, not to the device requesting the web 
page. Therefore, Christensen does not teach providing to 
that device an indicator of at least one time to send a 
second request for the web page. Additionally, as was set 
forth above, Kavner does not teach or suggest providing 
such an indicator to that device. Providing such an 
indicator to that device is not inherently a part of 
Christensen or Kavner because the inventions described by 
Christensen and Kavner can operate without the inclusion of 
any such indicator. 

Because not all the limitations of claim 27 are taught 
or suggested by Kavner or Christensen, either expressly or 
inherently, alone or in combination, Examiner has not made 
a prima facie case of obviousness, and the 103 rejection of 
claim 27 should be reversed. 

Conclusion 

Claims 1, 14, and 27 are patentably distinguishable 
over the cited references. Favorable action is solicited. 
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Respectfully Submitted 
December 20, 2006 




Charles Gotlieb 
Reg. No. 38,164 



Innovation Partners 
540 University Ave. 
Suite 300 

Palo Alto, CA 94301 
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8 . Claims Appendix . 



1. A method of processing a first request for web 
page, comprising : 

receiving the first request for the web page; and 

transmitting, to a device from which the first request 
was received, at least one command to send a second request 
for the web page, and a first timestamp. 

14. A computer program product comprising a computer 
useable medium having computer readable program code 
embodied therein for processing a first request for web 
page, the computer program product comprising: 

computer readable program code devices configured to 
cause a computer to receive the first request for the web 
page; and 

computer readable program code devices configured to 
cause a computer to transmit, to a device from which the 
first request was received, at least one command to send a 
second request for the web page, and a first timestamp. 

27. An apparatus for processing a first request for a 
web page, the apparatus comprising: 
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a user request router having an input coupled to an 
apparatus input operatively coupled for receiving the first 
request, the user request router for providing at an output 
a signal responsive to the first request received at the 
user request router input; and 

a cookie/applet generator having an input coupled to 
the user request router output for receiving the signal, 
the cookie/applet generator for providing, to a device from 
which the first request was received, via a first output 
coupled to an apparatus output, a first indicator of at 
least one time to send a second request for the web page. 
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9 . Evidence Appendix. 

No evidence appendix is being submitted. 
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10 . Related Proceedings Appendix. 

There are no related proceedings, therefore Applicants 
are not submitting a related proceedings appendix. 
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